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TT 
he California State Water 
Resources Control Board 
(State Board) has developed 
a draft policy for maintain-

ing instream flows in Northern Cali-
fornia coastal streams (instream flow 
policy) to protect fishery resources, 
primarily salmon and steelhead spe-
cies.   

However, those most affected by 
the instream flow policy would be ag-
ricultural water users, who question if, 
after all of the water is foregone and 
money spent, the fishery would actu-
ally be improved. 

(Continued on Page 2) A Napa Valley vineyard. The new policy would affect many small farms. 
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(Continued from Page 1) 

The instream flow policy will impact 3.1 mil-
lion acres and 5,900 stream miles.  The policy cov-
ers portions of Humboldt, Mendocino, Sonoma, 
Napa, and Marin counties.   

Agricultural water users will be most impacted 
as the only large urban water user in the region has 
been exempted from the policy.  The majority of 
the agricultural diverters are vineyard owners, 
many of whom have very modest operations.   

The State Board is required to develop “policies 
and guidelines” for determining instream flows in 
north coast streams by state law enacted in 2004.  
The policy was shaped by a 2001 State Board peti-
tion by the Peregrine Chapter of the Audubon So-
ciety and Trout Unlimited.  The policy considered 
and would replace the 2002 Department of Fish 
and Game and National Marine Fisheries Service 
joint draft guidelines (draft guidelines”).   

IN MANY RESPECTS, the instream flow pol-
icy is much more restrictive than the draft guide-
lines, which were never formally adopted but were 
nevertheless used by the State Board to process 
water right applications. 

The proposed instream flow policy would make 
the water right application process even more com-
plex and expensive than it has been in the past. 
This is especially problematic for the north coast, 
which has the largest backlog of pending water 
right applications on file with the State Board. 
Some of these 300 applications have been awaiting 
action for decades for State Board approval.   

Applicants have simply been unable to get the 
State Board to process their applications, and have 
spent tens of thousands of dollars trying to comply 
with the State Board’s ever-changing require-
ments.   

The instream flow policy would make the water 
right application process much more complex and 
much  more  expensive  than  before, with about an  

The Gualala River: One of many affected streams. 

equal likelihood of getting a decision from the 
State Board.      

     

      The instream flow policy would apply not only 
to new water rights, but also to some existing wa-
ter rights.  If adopted, the instream flow policy 
would apply to proposed and existing facilities 
identified in applications for new water rights, pe-
titions for changes to existing water rights, peti-
tions for extensions of time, small domestic use 
registrations, and stock pond registrations.   

     THE INSTREAM FLOW POLICY would 
not apply to water rights that are outside the au-
thority of the State Board, including riparian 
rights, pre-1914 appropriative rights (which pre-
ceded California’s State Board authority), and 
groundwater diversions. 

Within the project area, there were two streams 
specifically exempted from the policy. They are  
the Russian River mainstem below Lake Mendo-
cino, and Dry Creek downstream of Lake Sonoma.   

 These streams are already subject to State 
Board  decisions,  which  may  explain   why  they 

(Continued on Page 3)  

Instream:  Plan Promises Big Impacts On North Coast Ag Users 

Background 

The Policy 
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Instream: Bypass Flow Limitations On Diversions Sought 
(Continued from Page 2) 

were exempted.  The Russian River, however, is 
also the primary water source for the region’s larg-
est urban area.        

The draft instream flow policy would require 
stringent bypass flow limitations on diversions.  
The policy requires a large minimum rate of flow 
before water diversions may begin.  The policy 
also includes a maximum flow rate, above which 
diversions must cease. Therefore, during peak 
storm events in the winter, diversions would be 
prohibited.  Diversions are also prohibited in the 
spring and summer.  The result is an extraordinar-
ily narrow window in which water diversions may 
occur, which will significantly limit opportunities 
to develop a reliable water supply. 

The specific minimum bypass flows are to be 
determined through two complex mathematical 
equations that apply across the region and only 
vary depending on whether a watershed is more or 
less than 290 square miles.   

The size of the watershed is to be measured 
from the “point of anadromy,” which is the point 
in the watershed above which salmon and steel-
head do not exist.  The State Board has not identi-
fied the locations of these points.   

At the same time, the State Board has stated 
that it may not consider a currently impassible bar-
rier (like an existing dam) the point of anadromy, 
if the barrier could be made passable in the future.  

The water right applicants will have to identify the 
point of anadromy for their projects, and then de-
bate that determination with the State Board.           

The State Board has also failed to identify the 
stream classes (Class I, Class II, or Class III) for 
each stream in the project area, even though this 
determination defines where onstream storage 
could be permitted in the future.  However, the 
State Board’s failure to identify stream classes 
probably does not hinder the public’s understand-
ing of the policy because, in reality, essentially all 
onstream storage would be prohibited.  The State 
Board would prohibit new onstream storage on 
Class I streams.   

The State Board would prohibit new onstream 
storage on Class II streams (although there are 
some limited exceptions).  The State Board would 
permit onstream storage on Class III streams, with 
mitigation, but there probably are no streams in the 
region that could be classified as Class III.      

The policy also requires a calculation of the 
maximum cumulative diversion rate.  

This is an upper limit on flow rate that limits 
diversions, specifically during flood events, mak-
ing almost all high flows unavailable for diversion 
and use.   

The quantity of water available for diversion is 
further  limited  by  existing   uses,   so  applicants  

(Continued on Page 4) 

 
 
A lush and beautiful farm nestles 
against the sonoma County hills 
(left) while some of the county’s 
vineyards contribute to California’s 
wine culture and industry. Many of 
Sonoma County’s farming regions 
stand to be included in the contro-
versial new North Coast Instream 
Flow Policy. 
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Policy: Huge Grower Costs Could Take A Big Farming Toll 
(Continued from Page 3) 

would have to calculate consumption by senior di-
verters.  Not only is it difficult to determine the ex-
tent of existing diversions, but it may also mean 
there is no water available for diversion by a water 
applicant during the periods when water is abun-
dant.         

EXISTING WATER impoundments that fall 
within the policy will have to build bypass flow 
structures (or move the impoundment off-stream).  
A passive system using a channel or pipe around 
an impoundment is preferred but where that is im-
possible, an automated system will be required.  
The policy also requires habitat and biological re-
source mitigation, and monitoring and reporting.  
Applicants would have to complete compliance 
plans developed by pre-approved engineers and 
biologists.   

The cost of compliance with these new require-
ments is estimated by the State Board as ranging 
from $100,000-$3,000,000, depending on the pro-
ject.  The increased cost and reduced project yield 
could mean that many of the projects awaiting 
State Board approval would no longer be viable. 

California water law requires that beneficial 
uses of water be balanced, and that water be put to 
its highest and best use (which is defined as being 
primarily urban and agricultural uses).   

     However, the instream flow policy attempts to 
provide maximum protection to the fishery without 
any consideration of the needs of other beneficial 
uses, such as agricultural uses, and the small mu-
nicipalities and the small domestic users through-
out the region. 

After all water and financial resources that 
would be required by the new policy have been 
spent, the water right applicants have serious con-
cerns whether or not whether the instream flow 

policy would actually provide measurable benefits 
to the fishery.   

While the instream flow policy claims to target 
“maximum protection” for the fishery, it is not 
clear that is what the State Board would achieve.  
The policy does not account for the variety of fac-
tors that have contributed to the decline of salmon 
and steelhead species of concern, including ocean 
conditions, food availability, and over fishing.   

The level of flow on every little stream is not 
necessarily a primary contributing factor to the re-
gional fishery decline.  The policy, for example, 
will require significant bypass flows in areas 
where fish are almost never found, even in unim-
paired conditions.   

The policy will also require the dedication of 
significant winter bypass flows in areas where the 
force of the flood flows are actually causing habi-
tat degradation through channel incision and de-
struction of riparian habitat.  In these locations, it 
is suspected that more flow will not protect the 
fishery or enhance population abundance.     

THE STATE BOARD has indicated the policy 
would be reviewed periodically to determine its 
effectiveness and evaluate whether the policy is 
sufficiently protecting the fishery.  However, the 
State Board has no ability to measure the relative 
success of the policy, because it has not defined 
success and has no baseline from which to calcu-
late “improvement.”   

For example, the draft instream flow policy 
does not make a link between the policy’s require-
ments and actual increases in the size of the fish-
ery.  The policy does not include an estimate of the 
size of the populations of the species of concern, 
and it does not describe the extent that the policy 
will protect or increase those populations.  There 
are no estimates of the extent of habitat improve-
ment that would result and, indeed, no quantifica-
tion of the degree of “threat” posed by currently 
proposed water applications and petitions. 

(Continued on Page 5) 

Concerns And Questions 
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Policy: Did State Board Simply Go Too Far With New Rules? 
(Continued from Page 4) 

The water applicants are concerned that since 
the State Board has not defined success, the State 
Board will further reduce water availability in the 
future, without even knowing if the last large dedi-
cation of water provided any measurable fishery 
benefits.  

The State Board’s statistical analysis and use of 
data in developing the policy are also causes for 
concern.  The policy appears to have been devel-
oped based on data from other states, in water-
sheds with very different topography and hydrol-
ogy.   

The State Board had to make a variety of statis-

tical assumptions in an attempt to make the data fit 
its notion of protectiveness.  The water right appli-
cants believe many assumptions are scientifically 
unsupportable.  As the statistical analysis was the 
basis for determining the required bypass flows, 
for example, the policy may not be scientifically 
defensible.  

Due in part to the data and statistical analysis 
that was used, the instream flow policy may not be 
suited for very small watersheds, which include 
approximately two-thirds of pending applications. 

The State Board has stated that variances from 

the policy may be available, but it has provided no 
procedures for processing variance requests, and 
no criteria for judging them.  Based on the strin-
gency of the policy, the State Board may be 
grossly underestimating the number of variance 
requests it will receive. 

IT MAY BE that the State Board just went too 
far in trying to develop a policy that would be uni-
versally suited to such a large region, with such a 
variety of hydrologies, topographies, and other en-
vironmental considerations.   

The one-size-fits-all approach has profound 
limitations when the appropriate environmental 
considerations are not the same in each watershed.  
While the State Board considered many of the 
relevant factors for establishing flows, it would 
probably have developed a more useful and effec-
tive policy if it had stopped at just developing 
“guidelines,” as current state law requires, rather 
than an expansive new regulatory program. 

The State Board has another fundamental prob-
lem. It failed to provide adequate notice to the 
public and many potentially affected individuals 
continue to be unaware of the policy.   

The policy was released for public comment 
and review on December 28, 2007.  Initially, the 
public comment period was only 45 days.  After 
multiple requests for an extension of the comment 
period, the State Board extended the public com-
ment deadline until May 1, 2008, at noon.   

Sometime on or after March 14, 2008, however, 
the State Board released an addendum with signifi-
cant changes.  In fact, the main formula for deter-
mining bypass flows was changed, in addition to 
many smaller changes scattered throughout the 
800 pages of policy, substitute environmental 
document, and supporting technical appendices.   

(Continued on Page 6) 

Farmland in Northern California’s Mendocino County. 

Lack Of Adequate Notice 
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Policy: Reconsideration? 
(Continued from Page 5) 

The instream flow policy is so complex that the 
average person cannot determine how he or she 
would be impacted without assistance of consult-
ants with engineering and biological expertise. 

For this reason, these mid-comment period 
changes to the policy are particularly problematic 
because any technical review of the policy that has 
been completed will have to be re-done.  Those 
aware of the policy will have even less time to try 
to understand how they may be impacted. 

The State Board must reconsider its proposed 
policy.  The State Board has gone into a level of 
detail that is inappropriate and scientifically unjus-
tifiable in such a varied landscape.   

EXISTING STATE LAW REQUIRES only 
that the State Board develop “policies and guide-
lines,” not an entirely new regulatory program.  
The State Board should adopt a framework for 
evaluating water right applications that both water 
right applicants and State Board staff can easily 
understand and apply.  The State Board’s policy 
should provide fishery protection, while also satis-
fying the California Constitution’s mandate that 
our state’s water supply be put to beneficial use.   

The public, particularly landowners who are po-
tentially affected by the policy, are strongly en-
couraged to submit comments to the State Board 
by the May 1, 2008, public comment deadline urg-
ing the State Board to reconsider its instream flow 
policy.   

FOR MORE INFORMATION on the instream 
flow policy, please contact Becky Sheehan at the 
Law Offices of Kronick, Moskovitz, Tiedemann 
and Girard, 400 Capitol Mall, 27th Floor, Sacra-
mento, California 95814.  Phone: (916) 321-4500.    
Or visit: www.kmtg.com.  

 

 

Become part 

of the West’s 

most effective 

water user 

organization 
 

The Family Farm Alliance is well 
known for its grassroots approach 
to focusing on key issues facing 
federal water users, providers and 
related businesses throughout the 
West. 
 
By becoming part of the Alliance, 
you will be helping make irrigated 
agriculture’s voice heard. 
 

Join today! 
 

See our website for 
membership details 
 

www.familyfarmalliance.org 
 

 

The Solution? 


